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‘The Management of Asbestos Containing Materials in the Retail
Sector’
New guidance has been published by the Retail Asbestos Working Group regarding
the safe management of asbestos in trading retail premises. The group includes
representatives from ASDA, Boots UK, Land Securities, Marks & Spencer, the Health
and Safety Executive (HSE) as well as independent asbestos consultants and has
been supported by The British Retail Consortium (BRC). The publication includes
invaluable advice for retailers, employers, principal contractors and sub-contractors
including licensed asbestos removal companies. The publication can be downloaded
free of charge from
http://www.brc.org.uk/brc_policy_content.asp?iCat=49&iSubCat=699&spolicy=Risk+
%26+Safety&sSubPolicy=Asbestos+Guidance+for+Retailers

Notifiable Non-Licensed Work with Asbestos – Trying to Resolve The
Confusion
During our work as asbestos consultants we are constantly finding confusion
regarding the classification of asbestos removal or encapsulation work …… is it
licensed? Is it notifiable? How much notice must be given? In this news item we
review how this decision is made.
Fortunately the HSE will be introducing a revised Approved Code of Practice (ACoP)
L143 in December this year that also aims to reduce the current confusion; and this
guidance, available in a consultative document, has been included within the
information given below.

Why Notifiable Non-Licensed Work Was Introduced
Prior to 2012, there were two classes of work with asbestos – licensed work and
non-licensed work. Work for which a licence was not required included removal of
lower risk ACMs such as asbestos cement, asbestos thermo-plastics and other
bonded products such as gaskets. Additionally, strictly controlled minor work on
higher risk ACMs could also be undertaken by non-licensed contractors – always
assuming that the operatives were properly trained and removal was by approved
methods.
Critically, the above non-licensed work on higher risk ACMs never required prior
notification to the health and safety authorities and there was no requirement for
worker health surveillance. This exception was held by the European Commission to
be an infringement of Article 3(3) (a) and (b) of the Asbestos Directive 2009/148/EC.
To achieve compliance, the existing asbestos Regulations were repealed and The
Control of Asbestos Regulations 2012 was issued. We therefore now have three
classes of work with asbestos: - Fully licensed work, non-licensed work and the new
notifiable non-licensed work (NNLW).
We now have 3 classes of work with asbestos –




Fully Licensed
Non-Licensed
Notifiable Non-Licensed

So how is the decision made as to the category of work applicable to a particular
job? The answer is rather complex and technical! Firstly, a decision must be made as
to whether the work will need to be undertaken by a licensed contractor. This
requires knowledge of the type of asbestos material, the level of airborne fibre likely

to be produced, and, depending upon the type of ACM, the duration of the work.
The statutory definition of licensed work is given in The Control of Asbestos
Regulations 2012, Regulation 2(1): “licensable work with asbestos” is work—
(a) where the exposure to asbestos of employees is not sporadic and of low
intensity*; or
(b) in relation to which the risk assessment cannot clearly demonstrate that the
control limit** will not be exceeded; or
(c) on asbestos coating; or
(d) on asbestos insulating board*** or asbestos insulation for which the risk
assessment—
(i) demonstrates that the work is not sporadic and of low intensity, or
(ii) cannot clearly demonstrate that the control limit will not be exceeded, or
(iii) demonstrates that the work is not short duration work****

The terms above marked with an asterisk are further defined:*”Sporadic and low intensity exposure” is where worker exposure to airborne
3
asbestos does not exceed 0.6 fibres per cubic centimetre (f/cm ) of air over any
continuous 10 minute period.
** “the control limit” means a concentration of asbestos in the atmosphere when
measured in accordance with the 1997 WHO recommended method, or by a method
giving equivalent results to that method approved by the Executive, of 0.1 fibres per
3
cubic centimetre (f/cm ) of air averaged over a continuous period of 4 hours
*** See the item regarding Soffit Boards for the definition of asbestos insulating
board and asbestos cement
**** work with asbestos is not “short duration work” if, in any seven day period—
(a) that work, including any ancillary work liable to disturb asbestos, takes more
than two hours; or
(b) any person carries out that work for more than one hour
Assuming that the work does not require a licence then a second decision must be
made – is it simply non-licensed work or the newly introduced NNLW? Again this is a
multifactorial decision process depending upon the type of ACM, whether the work

is maintenance or removal, the pre-existing condition of the ACM and finally if the
ACM is unavoidably degraded (significantly broken up) by the planned method of
work.
At this stage, I anticipate that many readers will have reached desperation point!
Fear not, as the HSE has issued a “Decision Flow Chart” to assist in the evaluation
process. The top half of the chart enables the reader to decide if the work requires a
licence and, assuming the work does not require a licence, the lower half assists with
the simple non-licensed or NNLW decision.

The New ACoP L143 will provide a series of lists detailing various types of work with
ACMs and how they are classified: Work which requires a licence from HSE







removing sprayed coatings (limpet asbestos)
removal or other work which may disturb pipe lagging
any work involving loose fill insulation
work on millboard
cleaning up loose/fine debris containing ACM dust
work on AIB where the risk assessment indicates that it will not be of
short duration

Work which does not usually require a licence from HSE






small, short duration maintenance tasks where the control limits will
not be exceeded
removing textured decorative coatings by any suitable dust-reducing
method
any work on asbestos cement products or other asbestos contained in
other materials (such as paints, bitumen, resins, rubber, etc) where
the fibres are encased in a matrix which prevents most of them being
released
work associated with collecting and analysing samples to identify the
presence of asbestos

So – assuming that the work is non-licensed – is it NNLW. Again the new ACoP will
assist by providing examples: Examples of non-licensable work that will not normally be NNLW
 work involving asbestos cement products, e.g. roof sheeting and
rainwater goods (if carefully handled, removed or repaired without
power tools, or sawing); this includes work on asbestos cement which is
weathered but not substantially damaged
 work involving strings containing asbestos that are kept virtually
intact, removed whole or coated with tacky residues
 work involving asbestos in ropes, yarns, woven cloth in reasonable
condition (not broken or cut up) and handled carefully
 work involving asbestos-containing paper, felt and cardboard which is
in good condition and likely to retain most fibres
 removal of very small areas of textured decorative coatings using
gel/steam, such as during installation/replacement of smoke alarms and
light fittings
 small scale removal of textured decorative coatings (e.g. if the backing
board is carefully cut around to achieve virtually intact removal)
 isolated/limited drilling of textured decorative coatings for
fixtures/fittings

 encapsulation and sealing in work on ACMs in good condition, e.g.
repairing damaged sealing material
 removal and refixing of loosely fixed (screwed) AIB panels (that are in
good condition) to gain access for maintenance activities (such as under
a bath to carry out pipework maintenance)
 painting AIB in good condition
 short, non-continuous work involving repair of minor damage to AIB
 short, non-continuous work involving drilling holes in AIB (such as
installing shelving)
 work involving asbestos containing thermoplastic and vinyl floor tiles,
bitumen roof felt, shingles, asbestos paper, damp-proofing coatings, and
mastics
 work involving PVC floors, panels and sealing compounds
 work involving asbestos conveyor belts/drive belts, bonded rubber,
and electric cable
 work on resin-based materials, e.g. friction products, (provided power
tools are not applied)
 work involving plastic paint coatings
 air and bulk sampling for asbestos fibre
Examples of non-licensable work that will normally be NNLW






work involving asbestos cement which is substantially fire or flood
damaged, or is broken up, creating significant dust and debris
work involving ropes or yarns or woven cloth which are broken or cut
up so that fibres may be released
work involving paper, felt or cardboard which is in poor condition, or
un-encapsulated, or not bound into another material
large-scale removal of textured decorative coatings using steaming or
gelling methods
removal of ACMs as part of a much larger refurbishment

Implications if the Work is NNLW
Assuming that the proposed work with asbestos falls within the definition of NNLW
then the following additional requirements over and above simple non-licensed
work are applicable:
Notification. The company or individual intending to carry out the work will need to
notify the HSE in advance. This procedure is, however, different from that required
of licensed asbestos contractors. Notification can only be made electronically using
form ASB NNLW1 and there is no 14-day waiting period i.e. work can commence
immediately following acknowledgement of receipt of the electronic form (which is
again electronic and should be virtually instantaneous).
Health Records. The employer must complete a health record for each employee
containing prescribed information such as types of work with asbestos, average level
and duration of exposure each week and the type of respiratory protective

equipment used. These records must be retained for 40 years.
Medicals. From 30 April 2015, employees carrying out NNLW will need to be
medically examined in accordance with the Regulations and the medical examination
must be repeated every 3 years. Unlike medicals for licensed work, the doctor
carrying out the medical does not have to be appointed for the purposes of the
Regulations – for example, the employee’s own GP will be acceptable.
It is important to remember that these are additional requirements. Any work with
asbestos also attracts the more general provisions of the Asbestos Regulations
including requirements to prepare a detailed plan of work, adequate training for
workers and providing suitable personal protective clothing. Almost every asbestos
containing waste is classed as ‘Hazardous’ for the purposes of disposal and will need
to be consigned to a licensed facility – asbestos cement and asbestos floor tiles
included.

Removal of Asbestos Soffit Boards and HSE Memo 03/12
Soffit boards can be quite tricky to deal with – they may be constructed from a range
of materials including asbestos insulating board, asbestos cement or from a range of
non-asbestos composite boards. Therefore, adequate sampling and testing for
asbestos content is required prior to any soffit maintenance or replacement. See
Table 3 for statutory definitions of asbestos insulating board and asbestos cement.

Table 3 – Definition of Asbestos Cement and Asbestos Insulating Board
The Control of Asbestos Regulations 2012, Regulation 2(1)
“asbestos cement” means a material which is predominantly a mixture of cement
and chrysotile and which when in a dry state absorbs less than 30% water by weight;
“asbestos insulating board” (AIB) means any flat sheet, tile or building board
consisting of a mixture of asbestos and other material except—
(a) asbestos cement; or
(b) any article of bitumen, plastic, resin or rubber which contains asbestos, and the
thermal or acoustic properties of the article are incidental to its main purpose;
If the boards are found to be made of asbestos insulating board then anything but
minor short duration maintenance will be licensed work – therefore requiring full
licensed asbestos removal procedures including complete enclosure, air-lock entry
arrangements, enclosure ventilation using air extraction plant with HEPA (high
efficiency particle arrestor) filtration and the four stage certification procedure upon
completion. Understandably, this makes such work very time consuming and
expensive.
The HSE has, however, relaxed these procedures to some extent in certain
circumstances – particularly good news for social housing providers considering
estate-wide upgrading projects. Rather than using the traditional approach of

explaining the details within a guidance publication or approved code of practice,
the HSE has explained this partial relaxation in Asbestos Liaison Group Memorandum
03/12 which can be downloaded from:
http://www.hse.gov.uk/aboutus/meetings/committees/alg/memo0312.pdf
In some circumstances, the full enclosure requirement has been downgraded to
partial enclosure i.e. sheeting out of the access scaffold down from the line of the
handrail only, and the air-testing element of the certification process has been
removed. The memo does, however, require very careful reading as the
circumstances where these reduced standards are applicable are limited and
procedures, such as sheeting over the ground below working areas, may be
necessary.

Notification of Licensed Work with Asbestos – How and When…..
Most of our readers will be aware that 14 days notice is required for licensed work
with asbestos containing materials but when does the clock start ticking, are
weekends included, are there exceptions and what about emergencies? Fortunately
the HSE have clarified these issues in Asbestos Liaison Group memo 02/12.
What has to be notified?
Regulation 9 of The Control of Asbestos Regulations 2012 states that the enforcing
authority (usually the HSE or local authority) must be notified at least 14 days before
licensable work can commence, and Regulation 8 allows the HSE to impose
conditions upon licences. Most licences therefore include “standard conditions”
including making copies of licences available, preparing a written plan of work
(method statement) in advance of notification and providing relevant information
with each notification. This information must be submitted on form FOD ASB5 along
with a copy of the contractor’s licence. On rare occasions, the HSE imposes
additional licence conditions so a prospective client should always ask to see a copy
of a contractor’s licence in advance of issuing a work instruction.
The 14 Day Period
The memo explains that 14 days really does mean what it says and gives an example
that if notification is received at midday on 29th November then work may not start
until midday on 13 th December! Notifications by fax or email received outside of
08.30 – 1700 Monday to Friday are treated as being received on the next working
day and notifications by first class post are considered to have been received by
delivery on the next day. Contractors are advised to use email notification
configured for auto receipt as the HSE neither acknowledges notifications nor
approves plans of work.

Waivers
The term “waiver” is used when the HSE permits work to commence before the
usual 14 day period expires. It is important to realise that waivers are only given in
exceptional circumstances. The memo explains that “waivers are unlikely to be
granted where there has been a failure to manage asbestos or to accommodate lack
of foresight and planning by a client or contractor, unless an immediate risk of
significant exposure has been created and the area concerned cannot be sealed off to
prevent that exposure.”
Examples of situations where waivers might be granted are also given: 






Cases where there is an imminent risk to health, the environment, or where
there is public alarm, and the risk cannot be avoided simply by leaving the
area and allowing it to remain undisturbed, and/or the area cannot be
sealed.
Cases where asbestos is found during work and its presence would not have
been reasonably foreseeable or reasonably practicable to detect (N.B. this is
unlikely to be the case where an appropriate refurbishment/demolition
survey, as required by Regulation 5, has been carried out).
Cases where a breakdown in plant or equipment requires urgent remedial
action (N.B. compliance issues with Regulation 4 may be examined).
Cases where there is, or is liable to be, worry or hardship for domestic clients,
including old or infirm persons.

The waiver request must come from the contractor but must be accompanied by
written confirmation from the contractor’s client to support the request (i.e. evidence
from the client that there is an emergency or equally pressing reason).
Emergencies outside of Normal Working Hours
In emergency situations, the HSE allows the contractor to start work without prior
notification or approval. However, the emergency work has to be limited to that
which is necessary to make the situation safe, and the contractor must provide the
above information to the HSE as soon as practicable.
What if Further Asbestos is Encountered after the Notification?
Annex 2 of the memo provides examples of situations when the original notification
will be considered sufficient (subject to amendment of the plan of work) and when a
new notification is required – and hence a further 14 days waiting period will be
necessary.
The full memo can be downloaded from:
http://www.hse.gov.uk/aboutus/meetings/committees/alg/memo0612.pdf

British Lung Foundation – Take 5 and Stay Alive Campaign

The BLF has launched a new website aimed at raising awareness amongst tradesmen
of the dangers of asbestos. Much of the information repeats information from the
HSE website to which cross-links are made. One particularly interesting point is that
anyone who has a concern regarding asbestos diseases can contact the BLF’s
qualified medical and counseling staff. The site address is:
http://www.take5andstayalive.com

Harland and Wolff Claims Expected to Reach £150m
The BBC’s website contains an interesting item regarding the scale of asbestos
related disease amongst former shipyard workers at Harland and Wolff in Belfast. To
date, £60m has been paid out, but the claims are expected to hit £150m. The item
contains a video link showing former workers and the devastating effect that their
work now has on their lives.

Children at Greater Risk from Asbestos Exposure
The Committee on Carcinogenicity of Chemicals in Food, Consumer Products and the
Environment (CoC), which is part of The Department of Health, has reported to The
Department for Education Asbestos in Schools Steering Group regarding the
vulnerability of children to asbestos exposure. The CoC was asked to research two

specific areas of concern; firstly, whether children are more vulnerable because they
will live longer (and hence there will be a greater time for asbestos disease to
develop), and secondly, whether they are more vulnerable due to physical
immaturity.
The committee has reported that, on the first issue, it is estimated that a child of five
is about 5 times more likely to develop mesothothelioma than an adult aged 30. No
conclusion could be reached on the second issue due to lack of available research
data.
The Department for Education is to conduct a review of its asbestos policies in light
of the CoC report, however safety campaigners believe that the review should be
conduced by an independent body.
The findings of the CoC are available at:
http://www.asbestosexposureschools.co.uk/pdfnewslinks/COC%20Asbestos%20in%
20schools%20statement%207%20June%202013.pdf

What is FFI?
FFI – Fee for Intervention - was introduced by The Health and Safety (Fees)
Regulations 2012 as a mechanism by which the HSE can partially recover its costs
from companies and individuals where they are found to be in ‘material breach’ of
safety legislation.
There are exceptions to this principle – the regulations do not apply in the local
authority enforced sector (e.g. in shops, offices and warehouses) and where the
company already pays fees to the HSE, such as the nuclear industry and licensed
asbestos contracting. It will, however, apply to their clients in appropriate
circumstances.
What is a ‘material breach’?
This term is defined in the Regulations as a contravention of safety requirements
where the inspector considers that the issue justifies the inspector notifying the

organisation or individual in writing. This could be in the form of a simple notification
or the issue of a formal notice, however, the inspector must be mindful of the HSE
Enforcement Policy Statement before taking any such action. Additionally, the
enforcement action must be appropriate to the circumstances.
How much does The HSE charge?
The HSE currently charge £124/hr, but it is important to remember that if a material
breach is identified during a site inspection then the whole visit and time
subsequently spent writing letters is chargeable. Similarly, any expenses such as
using the HSE’s laboratory or scientific staff are charged.
Recently David Ashton, head of field operations, announced that between a quarter
and a third of inspections found a material breach resulting in a FFI on duty-holders.
Invoices are sent after 2 months and the duty-holder then has 30 days to pay,
although there is formal dispute mechanism.
The HSE Board has recently reviewed the income generated from the above, and the
report can be found at:
http://www.hse.gov.uk/aboutus/meetings/hseboard/2013/260613/pjunb1362.pdf .
This report notes that, for the period 2012/2013, the average fee invoiced was
£464.00 and the total fee income was £2,673,773!
Mr Ashton said that the monies produced by the FFI mechanism will shortly allow
the HSE to recruit additional inspectors.

Speedier Mesothelioma Compensation
The Government is currently considering the consultation responses regarding new
legal procedures to speed up compensation where a victim knows where their
exposure to asbestos occurred. The out-of-court procedure will be supported by a
new online case management system which will be funded by the insurance industry
and will allow for uncontested claims to be settled quickly – similar to the system
recently introduced for road traffic accidents. The Bill will also assist persons who
suffer from the disease but who are unable to trace responsible employers.

In Court
Failure to Pass on Asbestos Information and Inadequate Asbestos Management
Training – Belfast City Hospital

A hospital in Belfast has been prosecuted for failing to inform contractors of the
presence of asbestos despite holding details of the material in its register. During the
investigation, it became apparent that hospital managers had not received adequate
asbestos management training. http://www.bbc.co.uk/news/uk-northern-ireland21739754

Asbestos Release from Disused Pottery Kiln Leads to Fine - Poole
http://www.shponline.co.uk/in-court/in-court/full/company-allowed-work-tocontinue-after-identifying-asbestos

Suspended Prison sentence and £100K Fine for Developer who Failed to Follow HSE
Advice Regarding Asbestos Survey and Removal - Retford
http://www.shponline.co.uk/in-court/in-court/full/developer-continually-ignoredhse-asbestos-advice

Plumber Prosecuted after Releasing Asbestos – No Awareness Training –
Nottinghamshire
http://www.shponline.co.uk/topics/asbestos/in-court/full/family’s-loftcontaminated-with-asbestos-fibres-by-tradesman
50 Workers Exposed to Asbestos – Ellesmere Port
http://www.hse.gov.uk/press/2013/rnn-nw-growhow-uk.htm

Dairy Crest and Welding Company Fined Following Asbestos Exposures – Totness

http://www.hse.gov.uk/press/2013/rnn-sw-dairy-crest-rewco.htm
Birmingham Builders Removed AIB with Hammers

http://www.builderandengineer.co.uk/news/builders-made-pay-asbestos-exposure

Royal Hospital for Sick Children Prosecuted for Asbestos Failings – Glasgow

http://www.bbc.co.uk/news/uk-scotland-glasgow-west-22989353
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